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State Education Association; a principal selected by the School Administrators of Iowa; a private 
sector representative selected by the Iowa Business Council; an industrial engineer selected by 
the American Society of Engineers; a small business employee selected by the Governor; and a 
professional economist selected by the voting members of the Commission after they convene. 1 

In addition, House File 2792 provided for five nonvoting members: a representative from the 
Iowa Department of Education (Department) and two members from both the Iowa Senate and 
the Iowa House of Representatives. House File 2792, § 27,2006 Iowa Acts (81 st G.A.) ch. 187, 
§ 27(1)(b). 

Subsection 1 also addresses numerous organizational matters, including the assignment 
of technical and adlninistrative support staff, selection of a chairperson, establishment of 
procedural nlles, the number of members required for a quorum, the method for filling 
vacancies, the length of terms for members and an override of the gender and political balance 
requirements that would otherwise be imposed under Iowa Code chapter 69. H.F. 2792, 
§ 27(1)(a)-(d). 

Subsections 2 through 4 set out the statutory charge of the Commission. The 
Commission is directed to develop a "program" by gathering "sufficient information to identify a 

program based upon student achievelnerit gains and global content 
standards where student achievement gains cannot be easily measured." In gathering 
information the COlP ..... '.nission is directed to "review pay-for-performance programs in both the 
public and private sector" and "design a program utilizing both individual and group incentive 
components." H.F. 2792, § 27(2). Further, the Commission is directed to initiate 
"d.emonstration projects" in order to Htest the effectiveness of the pay-for-perfoffi1ance program." 
The demonstration projects, in turn, are "to identify the strengths and weaknesses of the pay-for­
performance program design, evaluate cost effectiveness, analyze student achievement gains, test 
assessments, allow thorough review of data, and make necessary adjustments before 
implementing the pay-for-perfonnance progrruu'statewide." The demonstration projects start 

1 Whether delegation of appointment power to private organizations as provided in 
subsection 27(1)(b) intrudes unconstitutionally into the executive power of the Governor is 
beyond the scope of this opinion. We have observed that the Iowa Constitution does not 
expressly confer a power onthe Governor to appoint positions in the executive branch of 
government. 1986 Iowa Op. Att'y Gen. 3,4. Rather, the Governor is empowered to "take care 
the laws are faithfully executed" and to'make appointlnents when "any office shall, from any 
cause become vacant, and no mode is provided by the Constitution and laws for filling such 
vacancy." Iowa Const. art. IV. §§ 9-10. Nevertheless, we have warned that the General 
Assembly may not strip the Governor of the power to appoint key policy Inakers in state 
government in a luanner that unduly disrupts or interferes with the executive duty to "take care 
the laws are faithfully executed." 1986 Iowa Gp. Att'y Gen. at 6. 
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with ten school districts and expand to twenty additional districts by 2008. H.F. 2792, 
§ 27(2)(a)-(c). 

, The Commission is directed to provide periodic reports and a final study to the Iowa 
Department of Education (Department) and to the chairpersons and members of the Senate and 
House standing committees on education. Based on the demonstration projects, the 
Commission is required to prepare "an interim report by January 15,2007, followed by interim 
progress reports annually, followed by a final study report analyzing the effectiveness of pay-for­
perfo~ance in raising student achievement levels." The final study report is to be completed 
Hno later than six months after the completion of the demonstration projects." H.F. 2792, 
§ 27(3). 

Implementation of a pay-for-performance program continues to involve the Commission, 
the Department and the General Assembly. The General Assembly-is scheduled to consider 
implementation of a progrmn statewide for the 2009-2010 school year. Once the program is 
ilnplemented, the Commission, in consultation with the Department, "shall develop a system 
which will provide for valid, reliable tracking and measuring of enhanced student achievement." 
The COlnmission also Hshall develop a pay-for-performance pay plan for teacher compensation." 
Under the plan, salary adjustments would vary directly with the enhancement of student 
achievement and include teacher performance standards which identify the following five levels 
of teacher performance with standards to measure each level: (1) superior performance; (2) 
exceeds expectations; (3) satisfactory; (4) emerging; and (5) in need ofrelnediation. Finally, 
"individual salary adjustments" under an individual incentive component of a pay-for~ 
performance program are not pernlitted for "teachers whose students do not demonstrate at least 
a satisfactory level of performance." H.F. 2792, § 27(4). 

Subsections 5 and 6 address staffing and funding. Money is allocated from the 
appropriation to the COlnmission, discussed below, to provide staffing for technical and 
administrative assistance from the Legislative Services Agency. H.F. 2792, § 27(5). An "Iowa 
Excellence Fund" is created in the State Treasurer's office to be administered by the 
Commission who may provide grants for inlplementation of the program. H.F. 2792, § 27(6). 

Funding for the ,Pay-for Performance Commission is appropriated in section 25 of the 
bill. "For purposes of the pay-for-performance program" established under House File 2792, $1 
million is "allocated" to the Department of Management for the 2007 fiscal year. From this, 
amount, $150,000 "shall be distributed to" the Institute for Tomorrow's Workforce "for the 
activities" of the Institute., H.F. 2792, § 25. 

House File 2792 -Item Vetoes 

Governor Vilsack item vetoed significant portions of section 27 in House File 2792. As 
set forth in the attached addendum, the item vetoes left the Pay-for-Performance Commission in 
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place, but stripped off all of the members. A Commission, therefore, remains~ but the members 
statutorily assigned to carry out the statutory functions have been elimInated. Further, various 
organizational matters addressed in. the bill were deleted, including assignment of technical and 
administrative support staff, selection of a chairperson, establishment of procedural rules, the 
number of members required for a quorum, the method for filling vacancies, the length of terms 
for members and the override of the gender and political balance requirements imposed under 
Iowa Code chapter 69 . 

. Despite the item veto of the entire Commission membership, the statutory duties of the 
Commission relnain substantially intact. The mission of the Commission remains "to ·design apd 
implement a pay-for-performance program and provide a study relating to teacher and staff 
compensation." Further, the duties to develop a program using demonstration projects, to 
provide periodic reports and a final study and to implement a program continue. 

Item vetoes have altered other statutory directives of House File 2792, but only in 
discrete ways. A specific directive to base student perfonnance, where possible, "solely on 
student achievement, objectively measured by academic gains made by individual students using 
valid, reliable, and nonsubjective assessment tools" was item vetoed from section 27(4)(a). A 
prohibition against salary adjustlnents under the individual incentive component of a pay-for­
performance program for teachers "whose students do not demonstrate at least a satisfactory 
level of performance" \vas item vetoed from sectio;n 27(4)(b), Finany~ section 27(5), a provision 
for staffing by the Legislative Services Agency, was item vetoed in its entirety. Notably, the 
item vetoes left all funding for the Commission provided in section 25 of House File 2792 in 
place. 

The veto n1essage from Governor Vilsack explained his item vetoes of the Commission 
men1bership and the organizational matters set forth in subsections 27(1)(a)-(d). The Governor 
characterized this language as "not part of an agreed upon negotiation" and "too prescriptive." 
The Governor stated his intention to issue an executive order to have the Institute for 
TOlnorrow's Workforce "take the lead on this study." The Institute is described by the Governor 
as a newly created body intended "tp provide a long-term forum for bold, innovative 
recommendations to improve Iowa's education system." H.F. 2792, Governor's Veto Message 
(June 1, 2006). See Iowa Code ch. 7K (Supp. 2005). The veto message also sets out the 
Governor's policy-based objections to language in subsections 27(4)(a)-(b) and to subsection 
27(4)(c) and section 27(5) in their entirety. Because your opinion request primarily concerns the 
item veto of the Commission members and the delegation of their statutory duties to the Institute, 
we focus our constitutional analysis on the item veto of the Commission members in subsection 
27(1)(b) of Rouse File 2792. 
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House File 2792 - Constitutional Principles 

To assess the validity of the item veto of subsection 27(1)(b), we tum to constitutional 
principles. The Iowa Constitution vests the Governor with the power to sign or to veto "[ e ] very 
bill which shall have passed the general assembly .... " Iowa Const. art. III, § 16. By 
constitutional amendment in 1968, the Governor's power expanded to "approve appropriation 
bills in whole or in part, and disapprove any item of an appropriation bill. ... " Iowa Const. art. 
III, amend. § 27. There is no doubt that House File 2792 is an appropriation bill to which the 
Governor's item veto power applies. See Rants et at. v. Vilsack, 684 N.W. 2d 193,208 (Iowa 
2004) ("we must examine the face of the bill sought to be item vetoed to detennine if it is subject 
to the item veto power"). House File 2792 appropriates hundreds of millions of dollars to the 
Department over three fiscal years. H.F. 2792, § 1. 

Next, we must assess whether subsection 27(1)(b) is an "item" subject to item veto. Iowa 
has subscribed· to the "scar tissue" test for the validity of item vetoes for more than/thirty years. 
First adopted by the Iowa Suprelne Court in 1971, the test defines an "itelTI" as "something that 
may be taken out of a bill without affecting its other purposes and provisions. It is something 
which can be lifted bodily from it rather than cut out. No damage can be done to the surrounding 
legislative tissue, nor should any scar tissue result therefrom." State ex reI. Turner v. Iowa State 
Highway Commission, 186 N.W.2d 141, 151 (Iowa 1971), rev'd on other gr'nds, Rants v. 
~!:!..~!:!:, 684 N.W.2d 193 (Iowa 2004) (quoting/rom COnL111onwealth v, Dodson, 176 Va. 281, 
290, 11 S.E.2d 120, 124 (1940». Thi~ principle has been repeated in item veto decisions in 
Iowa spanning the last three decades. Rants v. Vilsack, 684 N.W.2d at 206; Wengert v. 
Branstad, 474 N.W.2d 576, 578 (Iowa 1991); Welsh v. Branstad, 470 N.W.2d 644, 648 (Iowa 
1991); Rush v. Ray, 362 N.W.2d 479,481 (Iowa 1985). 

Over the years the Iowa Supreme Court has identified items that can be "lifted bodily" 
from legislation without "damage" to the surrounding legislative tissue. See,~, Welsh v. 
Branstad, 470 N.W.2d at 649-50 (requirement that trade delegations led by the governor be 
represented by a bi-partisan delegation of the Executive Council constitutes an "item"); ,S.tate ex 
reI. Turner v. Iowa State Highway Commission, 186 N.W.2d at 149 ("The pennanent resident 
engineers' offices presently established by the State Highway Commission shall not be moved 
from their locations, however, the Commission may establish not more than two temporary 
resident engineers' offices within the State as needed" constitutes an "item"). Reviewing the 
"scar tissue" test and its application by the Iowa Supreme Court, we do not believe a court would 
sustain the item veto of subsection 27(1)(b) that establishes the members of the COlnmission. It 
is evidenfthat an item veto which deletes the Commission members, but leaves the Commission 
and its statutory duties in place, does damage to "the surrounding legislative tissue." The 
Commission is delegated statutory duties, but left without any members to carry them out. 

In this circumstance, the unconstitutional exercise of the item veto power is a nullity. 
That is, House File 2792 became law as if subsection 27(1)(b) had never been item vetoed. This 
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situation should he distinguished from the remedy imposed by the courts when the item' veto is 
exercised unconstitutionally on a nonapproptiation hill. In Rants et at v. Vilsack, the Court 
analyzed the consequences of the item vetoes of House File 692 which was determined to' be a 
nonappropriation bill. The Court emphasized that the language of the Iowa Constitution in 
article III, section 16, requires a governor to either approve ,or disapprove a bill within the time 
allowed by the Constitution. A bill submitted to the governor during the last three days of the 
legislative session does not become law unless it receives the affirmative approval of the 
governor. See Redmond v. Ray, 268 N.W.2d 849, 851 (Iowa 1978) ("The Hpocket veto" 
provides that "bills which have been presented to the governor within the last three days of a 
session of the general assembly, and which he neither signs nor returns with objections before 
adjournment, become laws only in case he subsequently approves them."). When a governor 
attempts to exercise an item veto on a nonappropriation bill submitted during the last three days 
of the legislative session, therefore, the bill fails to receive affirmative approval in its entirety 
and so the bill fails to become law. Rants et at v. Vilsack, 684N.W.2d at 210-11. 

Although Rants v. Vilsack did not discuss the appropriate remedy for an invalid item 
veto of an appropriation bill, we believe different constitutional remedies apply. The governor is 
not required to approve or 'disapprove an appropriation bill in its entirety, but "may approve 
appropriation bills in whole or in part, and may disapprove any item of an appropriation bill; 
aild the part approved shall become a law." IO,wa Const. art . .III, § 16, amend. 27 (emphasis· 
added). Accordingly, even if an appropriation bill is submitted to the governor during the last 
three days of a legislative session, the governor need not approve or disapprove the entire bill, 
but may exercise his item veto power. Should the item veto be determined to be invalid, the item 
veto is a nullity and statutory language remains in effect as if the item veto had not been 
exercised. Welden v. Ray, 2291~.W.2d at 715 ("The attempted vetoes by the Governor are 
beyond the scope of the item-veto amendlnent and are of no effect."). 

Executive Order No. 48 

Having analyzed the item vetoes of Rouse File 2792, we tum to Executive Order No. 48. 
The Executive Order assigns a pay-for-performance study to the Institute by directing; 

the Institute for Tomorrow's Workforce to propose a design for a ' 
pay-for-performance program and conduct a study of the design as 
set forth in Section 27 of House File 2792 as enacted. The study 
shall measure the cost and effectiveness in raising student 
achievement of a compensation system that provides financial 
incenti ves based on student perfonnance. 

The study is to be perfonned by the Institute with input from and consultation with persons 
. outside the Institll:te to include: at least one classroom teacher from each elementary, middle 
school and high school; at least one local sch~ol board official; and at least one K-6 principal 
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and at least one- 7 w 12 principal. In addition, the Institute is directed to seek input from and 
consult~tion with representatives from the Iowa State Education Association, the Iowa 
Association of School Boards, the School Administrators of Iowa, the Professional Educators of 
Iowa and the Urban Education Network. Nothing in the Executive Order speaks to the funding 
for this study. 

We have characterized the scope of an executive order in terms that require harmony 
with legislative enactments. Accordingly, we have said that a governor exercising executive 
powers 1I1nay not act in areas that are reserved for the legislature ... may execute but not create 
laws; and in no case can a governor's executive order 'be contrary to any constitutional or 
statutory provision. Nor may it reverse, countermand, interfere with, or be contrary to a final 
decision or order orany court.'" 1992 Op. Att'y.Gen. at 67, quotingfrom Shapp v. Butera, 22 
Pa. Commw. 229,235,348 A.2d 910, 913 (1975). . 

Examining Executive Order ~No. 4? vvith these principles in mind, we see no basis to 
opine that the Executive Order is contrary to any constitutional' or statutory provisions. Nothing 
in the Executive Order contravenes the provisions of House File 2792. Because we conclude 
that the item veto of the members of the COIDlnission is invalid and, as a consequence, these 
statutory provisions remain in place, Executive Order No. 48 duplicates the study mandated by 
the General Assembly in House File 2792. Although this duplication is not unconstitutional, the 
performance of studies by both the Commission and the Institute is unworkable. 

House File 2792 does not fund two separate programs. Funding for the Commission 
provided in section 25 of House File 2792 is allocated to the Department of Management "for 
the pay-for-perfonnance progrful1 established pursuant to section 284.1~" which, in tun1, creates 
the Commission and sets out its statutory duties. H.F. 2792, § 25. These funds must be directed 
to the Connnission as provided in House File 2792. Iowa Code § 8.38 (2005) ("No state 
department, institution, or agency, or any board member, commissioner, director, manager, or 
other person connected with any such department, instItution, or agency, shall expenq funds or 
approve claims in excess of the appropriations made thereto, nor expend funds for any purpose 
other than that for which the money was appropriated, except as otherwise provided by law.) 
(emphasis added). See generally 1992 Iowa Op. Att'y Gen. 97, 103. House File 2792 
appropriates the Institute only $150,000. H.F. 2792, § 25. Any funds in excess of this amount 
for a study performed by the Institute, therefore, must come from another source. 

In summary, we conclude that a court would likely rule that the item veto of subsection 
27(1)(b) is invalid and, as a result, the statutory language remains in place. Executive Order No. 
48 does not contravene House File 2792 and is within the Govenlor's constitutional authority. 
Nevertheless, a study by both the Commission and the Institute is unworkable. Funding for a 
study by the Institute for Tomorrow's Workplace must come from a source other than the funds 
appropriated to the Pay-for-Perfonnance Commission under House File 2792. 
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We recognize that our legal conclusions leave considerable uncertainty about the 
appropriate course of conduct going forward. Our office is happy to meet wit~ the interested 
parties to discuss the legal options. 

Sincerely, .. 

~A·~ 
THOMAS~ MILLER 
Attorney General of Iowa 

c.t.P~~ - ODby-l~ 
IE F. POTTORFF 

Deputy' Atto11;ley General 





ADDENDUM 

House File 2797, § 27 
. (Item-Vetoed Language Shown by Strike Outs) 

284.14. Pay-for-performance program 

1. Commission. 

a. A pay-for-performance commission is established to design and 
implement a pay-for-performance program and provide a study relating to 
teacher and staff compensation containing a pay-for-performance 
component. The study shall measure the cost and effectiveness' in raising 
student achievement of a compensation system that provides finaricial 
incentives based on student performance. The commission is part of the 
executive branch of government. The legislati v e services agency shall, 
upon request, provide technical and adnlinistrative support to the 
conlnl1ssion. The comlnission shall select its own chairperson and establish 
its own· rules ofplocedure. A nlajotity of the voting Inelnbers of the 
conlnlission shaH constitute a qUOI um. 

b. Any vacancy on the conlmission shall be filled by the appropriate 
appointing authority. Menlbers shall receive a pel dielll. orvielnbership of the 
cornrl1ission shall be as follows. 

(1) One classroorll teacher selected jointly by the Iowa state 
educational association and the professional educators of 
fowa::-

. (2) OlIe principal selected by the school adruinisttators of 
fowa::-

(3) 0ne private sector representati'"ve selected by the Iowa 
business council. This representative should hafe all of the 
folIo w iug qualifications. 

(a) Possess a degree in education and ha~e 
teaching experience. 

(b) Be 0011'10,ed in a business empioying at . 
. least two hundred persons that has an employee 
perfonnance pay prograln. 





(c) IIa 'Ye scr v cd as a school boar d Incmber. 

(4) One industrial engineer appointed by the Alncrican 
society of eng in eelS. This i.ndiddual should have technical· 
knowledge and experience ill the design and itnplementation 
ofilldividnal and g!Otlp pay-foI-perfornlatlCe incentive 
ptogtruns. 

(5) One sInaI} business private sector enrployeI, who entploys 
at least tift, people in a targeted industry, selected by the 
goverllor, who has generallnanagement experience and top 
line and bottonl1ine responsibilities-; 

(6) One professional economist with a doctoral degree with 
experiellce and knowledge in student achievenlellt using test 
scores to measure student progless, selected by the voting 
nlclnbers of the cOll1nlissioll, after they COl1\"iene. 

(..ry-ene r ept esentati ve fr onl the departlnent of education who 
shall SCI ve as a non foting Inenibel. 

, (8) Two members of the senate al1d two melnbels of'the 
ho use of r epr escntativ cs. w!Iu shaH .sCI v C as 11011 v Otillg 

nlembers rot two-year tenns coinciding with the legislative 
bienniul11. 

c. '\Toting menlbels shall sel ve three-year totins except for the tenns ofthe 
initial members, which shall be staggered 50 that twonlembers' ternlS 
expiIe each calendru yom. A 'Vacancy in the tnembet'ship of the board shall 
be filled by appointment by the initial appointing authotity. 

d, Thepay-for-perfoI~ance con1mission is not subject to the provisions of 
section 69,16 or 69.l6A. 

2. Development of program. Beginning July 1, 2006, the commission shall gather 
sufficient information to identify a pay-for-performance program based upon student 
achievement gains and global content standards where student achievement gains' cannot 
be easily measured. The commission shall review pay-for-perfonnance programs inboth 
the public and private sector. Based on this information, the commission shall design a 

'1" 1 1·..]'·..] 1 -1 • , • , A. ,1' h 1f r-progralTI utlllzing ootll111ulVluual anu group lncentIve components. At least al or any 
available funding identified by the commission shall be designated for individual 
incentives. 





a. Commencing with the school year beginning July 1, 2007, the commission shall 
initiate demonstration projects, in selected kindergarten through grade twelve 
schools, to test the effectiveness of the pay-for-performance program. The purpose 
of the demonstration projects is to identify the strengths and weaknesses of the 
pay-for-perfonn'ance program design, evaluate cost effectiveness, analyze student 
achievement gains, test assessments, allow thorough review of data, and make' 
necessary adjustments before implementing the pay-for-performance program 
statewide. 

h. The commission shall select ten school districts as demonstration 
projects. To the extent practicable, participants shall represent 
geographically distinct rural, urban, and suburban areas of the state. 
Participants shall provide reports or other infonnationas required by the 
commission. 

c. Commencing with the school year beginning July 1, 2008, the 
commission shall select twenty additional school districts as demonstration 
projects. 

3. Reports and final study. Based on the information generated by the demonstration 
projects, the commission shall prepare an interim report by January 15,2007, followed' 
by interim progress reports annually, follo\ved by a final study report analyzing the 
effectiveness of pay-for-performance in raising student achievement levels. The final 
study report shall be completed no later than six months after the completion of the 
demonstration projects. The commission shall provide copies of the final study report to 
the departlnent of education and to the chairpersons and ranking members of the senate 
and house standing committees on education. 

4. Statewide implementation --remediation. The general assembly shall consider 
implementing the pay-for-performance program statewide for the 2009- 2010 school 
year, notwithstanding the provisions of chapters 20 and 279 to the contrary. 

a. The com:n1ission, in consultation with the department of education, shall 
develop a system which will provide for valid, reliable tracking and 
measuring of enhanced student achievement under the pay-for-perfo:t;mance 
program. V/here possible, student perroIlnance shall be based solely on 
student achiev enlent, objectively measured by acadenlic gains tnade by 
individual students usin2: va1id~ re1iable~ and nOllsnbiective assessment tools '-" " ,,- - - - .J - -. 

such as the dYlla1nic indicators of basic early iiteracy skills (DIBELS), the 
Iowa test of basic skills, 01 the Iqwa test ofedncational developnlellt. 





b. The commission shall develop a pay-for-performance pay plan for 
teacher compensation. The plan shall establish salary adjustments which 
vary directly with the enhancement of student achievement. The plan shall 
include teacher performance standards which identify the following five 
levels of teacher perfomlance with standards to measure each level: 

(1) Superior performance. 
(2) Exceeds expectations. 
(3) Satisfactory. 
(4) Emerging. 
(5) In need of remediation. 

N-crindividua:r sahuy adjustments under an individual iricetltive cOlnponent ofa 
pa:y=:foI-perfonnance program shall be provided to teachers whose students do not 
delnonstrate at least a satisfactory level of performance. 

c. The departtnent ofeducatioll, in conjunction.with the cOlnnlission, shall 
create a teacher lenH~diation progralll to plo"'vide cotlnseling and assistance 
for teachers whose students do not demonstrate adequate incleases in 
achie v elnent. 

5. Staffing. The legislative services agency 1nay annually tlse up to fifty thOtlsand do1ta:rs 
of the 1110neys appIOpliated for-the pay-for-peifollnance plogU'tUl to provide tCl-hnical and 
adnlinistrative assistance to the COll1111ission, and monitOling of the program. The 
comnlission Inay annually use up to two hundred thousand dollars of the llloneys 
appt opriated f01 consultation seI v ices in COOl dination with the legislati ve sel v ices 
agency_ 

6. Iowa excellence fund. 'An Iowa,excellence fund is' created within the office of the 
treasurer of state, to be administered by the commission. Notwithstanding section 8.33, 
moneys in the fund that remain unencumbered or unobligated at the close of the fiscal 
year shall not revert but shall remain in the fund. 

The commission may provide grants from this fund, according to criteria developed by 
the commission, for implementation ~fthe·pay-for-performance program. 




